Department of Justice White Paper

The Department of Justice has reviewed $,1057, the “Indisn Health Care Improvements
Amendments Act of 2005, versior titied, "Revised Hotline”. While we understand this
legislation {6 be well intentioned, we strongly oppose those portions of the bill which would
increase the potential liability of the United States. The Deparunent also uctes that providing
direet faderal funding for traditional health care practizss that have a redigious component, may
rmise concetns under the Establishment Clause of the First Amendment.

This bill repestedly anthorizes spending under, and invokes the antherity of the [ndian
Self-Determination and Education Assistance Act (ISDA). Under that statute, an Indian tribe,
tribal orgenization, or Indjan contractor is “decmed” to be a Federal agency while carrying out an
ISDA contract, and an mmployee of one of those entities is “deemed” to be a Federal emploves
while camrying out 20 JISDA contract and acting within the scope of his or her employment,
Accordingly, under the ISDA, the United States (rather than the Indian tribe, tribal orpanization,
ot Indian contractor) is ligble for any tort caused by the negligent or wrongful act of any
employee of those entities.

AS a general matter, the Department of Justice opposes legislation which would make the
American taxpayers liable for the torts of persons who are not Federal employees. Liability
protection for non-Federal entities and individuals can be provided through the purchase of
insurance and appropriate legislation. Difficult questions of soversignty arige when Federal
attorneys are foreed to defend In court the decisions, polisies, and acts of tribes and friba)
organizations.

Seetion 213 dramatically expands the categaries of reamment which can be provided, the
population to whor the treatment can be provided, and the patential liability of the Unifed
States. Secticn 213(a) authorizes funding for a brozd 1ange of partially defined “health care
reated services and programs.” These include providing hospioe care, hiomne-based services, ard
assfsted living. If such care were provided through a tribal contract, the United States would be
Hable under the Federal Totts Claim Act (FTCA) for injuries anising from such *health care
related sexvices and programs.” Through section 21:{d)(1), such “health cere related services”
would include “homne health aide services,” “Nureing care services provided omside of a nursing
facility,” “Adult day care,” and “Such other home- and conununity - based services as the
Secretary, an Indian Tribe, or a Tribal Organization may approve.” This pravision wotld expand
the government's potential tort Liability for matters which would typically take piace in a
domestic setting, rather than in a health care facility, making it difficult to distinguish private
demnestic conduct and compounding the difficulty of defending Jitigation. Excluding faderal
government liability for services “pravided by a pervon legally responsible for providing the
service,” as set forth in Sec. 213(c)(1)(B), provides very little protection for the government
since jt would be a very rare case indeed where any party (othet than perhaps a parent) is “legally
responsible for providing” such & service.

Section 807 of the bill greatly expands the patential tort liability of the United States by
autherizing health services for persons who would otherwise be ineligible and by treating “non-
Service health care practitioners™ as employees of the Federa] Governmaent for purposes of the




Federal Tort Claime Act under certain ciroumstances. We are also concemned that the bill does
not specify who is authorized to “designate [ ]” the practitioner 28 2 Federal emplayee.

Numerous scctions in the bill require the United States to support “Traditional Health
Care Practices.”! Althouph the definition of the term ‘traditional health care practices® in this
bill has been amended so that it no longer refers expressly to religion, it may still be viewed as
having a religious component and may raise First Amendment Establishment Clause issues, In
addition, it would be problematic for the United States to defend malpractice sutts ansing from
care given as “Traditions! Health Cexe Practices.” Any suit allsging that “Traditional Health
Care Practices” were improperly followed {malpractice by z religious healthcare provider) would
put the United States in the untenable position of liugating the standerd of care of such religions
practices. Indeed, there is a question whether such claims could bs defended when applying state
1aw as o standard of care. Unless state law holds that madivional health care practices are within
the standand of care, even if they are not ag effective as ourrent medical practices, the United
States will have no viable defense.

A number of provigions in the bill provide benefits to “Urban Indians.” This term is
broadly defined in section 4(27) of the bill to include individuals who are not necessarily
affiliated with a federally recognized Indian tribe, icluding members of state-recognized tibes,
descendants in the first or gecond degree of a tribal member, and any individual who it “an
Eskimo, Aleut, or other Alaskan Native.” In addition, the definition of “Indian" in section 4(12)
of the bill includes these categories for purposes of sections 102 and 103 of the bill, which
authorize certain scholarships.

In Rice v. Cayetano, the Supreme Court recognized that “Congress may fulfill its treaty
obhigations and its responsibilities 1o the Indian tribas by enacting legisiation dedicated 1o their
circumstances and needs.” Rice v. Cayerano, 528 U.S, 495, 518-12 (2000). To the exient that the
programs authorized by the bill and the currant statute provids benefits to members of federally
recognized Indian tribes, courts would likely uphold them ae constitutionzl. In Morten v.
Mancari, 417 U.8. 535 {1974), the Supreme Cowrt upheld a Bureau of Indian Affairs hiniog
preference for certain mernbers of federally recognized tribes as a “political rather than racial™
classification. The Court specifically noted that the hiring preference at issune was “not directed
toward 4 ‘racial’ group oonsisting of ‘Indlans’; instead, it applie[d} only 1o members of 'federally
recognized’ tribes. This operate[d] 1o axchide many individuals whe are racially to be classified
as ‘Indians.”™ /4. aL 553 n.24; see also id. at 554 (emphasizing thar “[1The preference, as applied,
is granted to Indians not as a discrete racial group, but, rather, as members of quasi-govereign
tribal entities™); Rice, 528 V.S, at 519-20 (2000} (same). The Coust held that this sort of
“political rather than racial” preferance would be upheld “la]s long as the specis] treatonent can
be tied ratiomally to the fulfillrnent of Congress’ upique obligation toward the Indians.”

Mancari, 417 U.S. at 555,

! These include: Sectione 109(b)(6), 704(d), 708(d)(2), 71 1B)(S), and 712z)(2WANV).



To the extent, however, that the programs enacted by 8. 1057 could be viewed as
atthorizing the award of grants and othar goverument benefits on the basis of racial or erhnic
eriteria, rather than wibal affiliation, the deferential Mencari standard would not apply and the
programs would be subject fo strict serutiny under the requirement of equal protection of the
laws, a2 set out in Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 235 (1995), aud other
cases. Although Congresy has broad powers over Indian affairs pursuant to the Indian
Commerce Clause of the Constitution, the Supreme Court in Lnited States v. Sandoval, 231 U8,
28, 46 (1913), stated that this power extends only 1 “distinctly Indiar communities.” Using this
power, Congregs and/or the Department of Interior have recognized same $62 wibal entities that
are considered eligible for the services the United States provides to Tndians. See 25 U.S.C. §
479a. Under the Supreme Court’s decisions in Mancari, Aderand, and Riee, legislation
providing special benefits 1o Indian individuals who do not bave a clear and close sffilation with
& federally recognized tribe likely would be regarded ss a racial clessification subject o strict
consriturional scrutiny, rather than as a political classification. It, therefore, wounld be necessary
1o show that any such use of race~based criteria to award the governmental benefits provided for
in the statule ig “narrowly tailored” 1o serve a “compelling” governmental interest.

The definition fn the bill of “Urban Indian” 4nd “Indian” (as defined in section 4(12) for
limited purposes) sweeps more broadly than members of federally recognized tribes, providing
for benefita to not-member adult descetidants of tribal members (or to Alzska Natives who are
not members of u rscognized Alaska Native village). These broad definifions present significam
risk that 2 court would find the legislation subject to strict scratiny and, in the absencs of factual
findings demonstrating et the definitions are narrowly tailored to stpport such a compelling
governmental interest with respect to the program mnthorized, wonld find this statute
unconstitutional. Congress may have limited authority in Indiau affairs to provide benefits that
extend beyond members of federally recognized tribes to individuals such as spouses and
dependent children of tribal members (particularly in ¢ircwmstances where such children are not
yet eligible for tribal membership), who are recognized by the tribal entity as having a clear and
close relationship with the iribal entity. To regulate beyond such confines, however, presents a
risk that the statute may be subjeat to strict serutiny.

The Indian Health Care nprovement Act (I1CIA) authorizes the Secretary t¢ award
contracts or grants, through the Indizn Heaith Service (IHS), to urban Indian organizations to
agsist such organizations in establishing and administering programys to provide health services 1o
Indians Jocated in urban areas. Under current law, neither such organizations nor their
employess are covered by the FTCA, and the Federal laxpayers thus zre not liable for torts
somunitted by such organizations or their employees. Section 515 would extend to urban Indian
organizations and their employees the irmunity from suit that the FTCA offers Federal
emplayees, and mskes the Federal taxpayers lable for torts committed by such organizations and
their employees. In this regard, section 515 tracks the statutory extonsions of the FTCA set forth
{n the Indian Self-Determination and Rducarional Assistance Act {(I8DA), 25 U.5.C, § 450K4),
end note following (Pub. L. Ne. 101152, Tite 11, 314, 164 Stat. 1959 (Nov. 5, 1990)).

Our expetience with the JSDA and the litigation it has spawned demonstrates that it was
unwise to extend the reach of the FTCA, o non-federal entjties, President George H.W. Bush
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publicly stated his “serions reservations” about the 1950 ISDA provisions extending FTCA
coverage to tribal organizations and their employess, and his description of those provisions and
waming skout their harmfil effects apply equally to seetion 515. President Bush described the
1SDA provisions as “fiscaily irresponsible,” and he wamed that they also will undermine our
efforts to foster the independence and autonomy of Indlan mibes and tribal orgamzation, The
affect of thiz provision would be to make the United Statss permanentiy liable for the torts of
Indian tribes, wribal organizations, and conmactors. This provision i fundementally flawed
becanse the United States does rot conirol and supervise the day-to-day operations of the tribes,
tribal organizations, aud contractors. Moreover, such control aud supervision would be
inappropriate and inconsiztent with the relationship of the United States with the Tribes.
Without that supervision and control over daily activities, the United States has no opportunity ta
limit the risks of grave fojury to persons, as well as the public fisc, The extension of
governmental responsibility for private conduct under these circumstanees is untenable.

Signing Staternent accompanying F.L. 101-512, November 3, 1990,

President Bush was correct when he siated these views in 1990, and our experience
during the imervening fifteen yaars has provided firsthand knowledge that further confinms that
extending FICA coverage to tribal organizations, tribal contractors, and their employees was
misguided. See also Report ¢f the Government Accounting Office to the Committee on Indian
Affairs (Tuly 2000) (docurreniting some of the problems with spplication of the FTCA to tribes
and tiibal contractors), Ws have observed that the tribes and tnbal orgeanizations have no
financial moctitive to limit Tisk or o raise standarde of care (which are, of course, among the
purpoges of tort law). Moreover, our experience has dJemonstrated thac the wibes and trival
organizations lack any incentive to dooperate with the United States in defending litigation
brought against the United States, since the Federal taxpayers rather than the tribes or tribal
organizations will pay for any liability. The saxe will be ttue of urban Indian organizations —
which are statutorily defined as nonprofit corporate bodies situated in vrban centers and
governed by an urban Indian controlied board of directors ~ and their employees. The United
States has no say in the operation or managomant or fraining of such organizations and their
employees, and we do not believe that it i3 sensible for the Federal taxpayers to be liable for the
sonduet of such organizations and their employees. It has also been our experience that ibes
oppose any cifotts by the United States w seck coverage undet insurance policies purchased by
the wibes that would otherwise cover the ¢laims, even when that insurance is purchased with
ISDA funds. The law in meny juriadictions would support a claim by the United States for
subropation, mdemmification, or coverage under such policies,

We are not aware of any strong public policy reason for the texpaying public to shoulder
the costs agsociated with the pexformance of contracts or grants to urban Indian organizations.
To the contrary, we belisve that these costs may be managed appropriately throngh the use of
insurance on the part of the granteoes, It is unrealistic to arsume that the public Treasury can
better abzosh the costs of such Habilities without the concomitant ability 1o ¢control and supervise
performance. In anm, we believe that further extending FTCA coverage to urban Indian
orga;;uzd.atians and their ermployess by deeming them to be Federal actors is unnecessacy and ill-
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Indeed, it would be more efficient for the Umited States, and more conducive 1o safi
practices, if Congress provided funds to purchase insuraude for Indiay tribes, tibal
organizations, and Indian contractors and rescinded the provisions of the Indian Self-
Determination and Education Assistance Act which create the fiction that those entitiss are
Federal employeas for liability purposes. Such a step would provide a strong incentive for those
entities to use due care in their operations. It would also allow them to have their own attomeys
defend thern when their actions are challenged.

Section 515 would also make FICA coverage of urban Indian organizaiions retroactive
to the end of Figeal Year 2004, No justification is apparent for such retroactivity. There iz no
reason for the United States to assume liability for acts that should be covered by mawrance
already purchased 1o cover the period prior to the date of any enactment.

Section 512 applies to two urban Indian orgsnizations in Oklahoma which have been
deuoted “demonstration projects.” For more than a decade, these two Urban Indiat organizaticns
have been treated as THS sorvice umits "in the allocation of resources and coordination of care,”
and have expressly not been subject to the provigions of the Indian Se)f-Determination and
Education Assistance Act. See 25 U.S.C. § 1660b(r). Thus, the Department of Justice has taken
the posttion in litigation that, under current law, these demonstration projeots and their employees
are not entitled to itmmunity from suit in tort under the provisions or the Federal Tort Claims Act,
See WoodmfFv. United States, 189 F.Supp.2d 1283 (E.D.Okla,, 2002), affd 389 F.3d 1117 (10th
Cir. 2004). The proposed legislation continues 1o provide that the demonstration projects will not
be subject 10 the provisions of the Ipdian Self-Determination Act. However, it is unclear
prociscly what effeet is fnrended by the languags that the ergenizations shall “continue to mect the
requirements and definitions of an urban Indian organization in this Act.” One possible reading
of this language is that the organizations are not only requixed to conform fo the requirements of
wrban Indian otganizations, but that FTCA coverage would be extended to them by section 515 of
the Aot, as is the case with other urban Indian organizations. Extending FTCA coverage to these
dcmonstration projects CORtinues t0 apperr umnecessary and fil-advised in the view thiz office.
This provision, along with section 515, should be remaved.

Section 705, “LICENSING REQUIREMENT FOR MENTAL HEALTH CARE
WORKERS,” eould be read to deem people who lack particular professional qualifications to
have those qualifications. Ii should he ¢hanged to étate, “... any person employed as 3
peychologisy, social worlker, or marriage and family therapist for the purpose of providing mental
health care services to Indians in a clinical getting under this Act or through a Funding Agreement
shall be & licensed clinical peychologist, social worker, of martiage and family therapist.” Peaple
who do not have the qualifications to work as “a psychologist, social worker, or mamriage and
family therapist”* should not purport to work in thoss pesitions. Obviously, patients ere at rigk if
treated by people not qualified wo provide such medical care, and the potential liability of the
United States would increase when such unqualified care ia provided,

Ses. 708 which would cteate au Indian Youth Te)emental Hezlth Demonstration Project
%o, inter alid, prevent suicides. The risk of litigation in this area ig particularly high because
people who have suicidal ideation are those most likely to cormit suicide. The potential tort
liability fiom undertrking such a program conld be significant, particularly if & patient who seeks
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help is later invelved in 2 murder/auicide. Insurance, rather than the wnlimited tiability of the
United States, would be a better way to deal with Ciese rigks.

Section 801 would require the Secretary, at the time of submiting the snnual budget, to
subrmit to Congress “a report on the progress made in meeting the ebjectives of this Act, including
“assessmients and recommendations of additional programs or additionial assistance necessary 1o,
at & minimum, provide health services to Indians, and ensure a heslth status for Indians, which are
at a parity with the heaith services available to and the health status of, the general population,
including specific comparisons of appropriations provided and thoss requized for such panty.”
This requirement raises a significant constitions] concern under the Recommendations Clause,
U.S. Const. art. I, § 3, which provides that the President “zhall from time to time . . , recormmend
to [Congreas’s] Consideration such Measures as ke shall judge necessary and expedient™ We
have frequently statad that the President’s authority 1o formulate and present his own legislative
recormendations includes the power to decline to offer any recommendation, directly or through
a subordinate, if the President belisves that no legislation is neceéssary or expedisnt. We therefore
recommend that thig provision be amended by substituting the phrase “any recommendatons that
he deems sppropriate with respect 1o for the phrase “assesmments and recommendations of *

Section 802(e) is entifled “Incons;stent Regnlations” and provides: “The provisions of this
Act shall supersede any conflicting provisions of law) [sic] in effect on the day before the date of
ennotment of the Indian Health Care Improvement Act Amendmients of 2005, and the Seoretary is
authorized to repeal any regulation that is incongistene with the provisions of this Act,” Similar to
language contained in previous bills, the intention of this provision remains uaclesr snd continues
to strike us a9 being extremely broad i its potential temporal reach. We suggest either
eliminating the provision or adding language to clarify what, if any, retroactive effect is intended
for the remainder of the provisions in the bill,




